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Annex

Opinion of the Committee on the Elimination of Racial
Discrimination wunder article 14 of the international
Convention on the Elimination of All Forms of Racial
Discrimination (Eighty second session)

concerning

Commumnication Mo. 4820107

Submitted by: TBBE-Turkish Union in BerlinBrandenburg
{represented by counsel, Ms, Julta Hermanns)

Alleged wictim: e pelihioner

Stgre Pariy! Crermany

Dare of the communication; 12 July 2010 (initial submission)

The Commirree on the Ellmingtion of Rocial Discrimipation, established onder
article & of the Intermational Convention on the Elimination of All Forms of Racisl
Discrimination,

Meeting on 26 Febraary 2013,

Having conciuded its consideration of communication No. 482010, submitted to the
Commities oo the Elminetion of Racial Discimimation by the TBB-Turkizh Unioo in
Berlin‘Brandenburg under article 14 of the Intemational Convention on the Elimimation of
All Forms of Racial Discrimination,

Having faken imic eccount all information made available to it by the petitioner of
the communication, its counsel and the State party,

Adopts the folloveing:

Opinion

1. The petitioner of the communication, dated 11 May and 13 July 2010, = an
associgtion, the TEBE Turkish Unicn in Berlin/Brendenburg, represented oocording to
paragraph 9 of itz by-laws by the spokesperson of the Board of Directors and &n addiional
member of the Executive Board of Directors,' According to paragraph 3 of its by-laws, the

" The following members of the Commitice participated in tse exsmination of the prosent

commumication: Mr. Roumedine Amir; Mr. Alexei 5, Avtosomov; Mr. Josz Francisco Cali Tzay; M
Anasiacia Crickley; Ms, Fatimam-Binta Vicioire Dah; Mr, Régis de Gouttes; M, [on Disconu, Mr.
Kokou Mewuesa [ka Kana {Dicudonné) Ewonen; Mr. Vongan Huang, Ms, Potricia Nogigho
Tanisary-Bardill; My, Anwer Kemal; My, Dilip Lahirs; My, Jose A Lindgren Alves; Mr. Pastor Elizs
Murillo Mastines, Mz Waliskove Sasdou; Me, Carlos Manes| Varguer Acconding to rule 90 of the
Commites’s Rules of Procedore, Mr. Gun But did not participaie m the exemination of the present
COMEmUnicaion.

The tet of an individual opinion by Mr. Carlos Manoe] Verguer is appended 1o the pressnt Opinéon
as g separeie document (CERDACRLSE)L

The powes of atlomey & Sipned by the spoleswoman of the Board of Directors and by the
spokesperson of the Exscotive Board of Direciors
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aim of the association is threefold: (1) to contribute to a peaceful and sotidery cohabitation
of all persons in Berlin and Brandenburg and to understanding among the peoples; (2) the
furtherance of equal and non-discriminatory cohabitation and cooperation between
Germans and Mon-Germans, in particular persons of Turkizh beriazge i Berlin and
Brandenburg; {3} education and counzelling on issues of consumer protection in connection
with protection against discrimination. The petitioner's pursues its aims with the following
measures: conduct of events, conferences, [brums, working groups on different topics,
counselling of institutions and authorities on the topic of integration policy, dissemination
abowm issues of concern to persons of Turkish heritage, suppon to persons of Berlin and
Brandenburg in legal and social questions through counselling, courses, seminars, as well
a5 holding of cultural events, discussions etc. and counzelling in and owt of court agains
discrimination. The pefitioner claims that its members and the association itself are victims
of a violation by Germany” of article 2, paragraph 1(d), artcle 4, paragraph () and article 6
of the Convention on the Elimination of All Forms of Racial Discrimination. It is
represented by counsel, Ms. Jutta Hermanns.

The facts as submitted by the petitioner

2.1  The German cultural joumnal Lefre Mrernational (2009 fall edition, number 86)
published an interview with Mr. Thilo Sarmazin, the former Fimance Senator of the Berlin
Senate (from 2002 to April 2009, Social Democratic Party) and member of the Board of
Directors of the German Central Bank {from May 2009, entitled “Class instead of Mass:
from the Capital City of Social Services to the Metropolis of the Elite”. In this interview,
Mr. Sarrazin expressed himself in 2 deropatory and discriminatory way about social “lower
classes”, which are “not productive” and would have 10 * disappear over time™ in order 1o
craabe a city of the “elite™. In thiz contexi, he stated, infer alia:

“[...] The city has a productive circulation of people, who work and who are needed, be
they part of the administration or of the ministries. Beside them. there 5 a number of
people, about 2096 of the population, whe are economically nol needed. They live off social
welfare (Hartz TV) and transfer income; on a federal level this sesgment is only 8-10%%. This
part of the population needs to disappear over time. A large number of Arabs and Turks in
this ¢ity, whose mombers have grown through erromeous policies, have no productive
function, except for the fruit and vegetable trade, and other perspectives will probably naot
develop either [...].

[..] One must swop @lking showt “the™ migrant. We must look &t the different mizrant
groups. [...]

With the core group of pecple from Yugoslavia, however, one sees a more “Turkash™
problemn, the Turkish group and the Arabs slope dramatically |in terms of success]. Even in
the third generation, & lot of them lack any reasonable knowledge of German. Many of

them don't even finish school and an even smaller part makes it 1o the college entrance
exam [...].

[.-.] There is another problem: the lower the class, the higher the binh rate. The birth rates
of the Arabs and Turks are two to three times higher than what corresponds to their overall
part in the population. Large segments are neither willing nor able to integrate. The solution
to this problem can only be to stop letting people in and whoever wants to get married,
should do i abroad, Brides are constantly being supplied: the Turkish girl here & married to

The Convention was ratified by Germany on 16 May 1969, and the declarfion under article 14 was
made an 30 Auguse 2001,

A Cerman cultural magazme, with 23,000 ssues printed. For the issue in guestion 33,000 issucs wers
print=d;
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someone from Anarolia; the voung Turkish man pets & bride from an Anstolian village. Tt's
even worse with the Arabs, My idea would be to generally prohibit influx, except for highly
qualified mdividuals and not provide social welfare for immigrants anymore.

[...] It is & scandsl when Turkish boys don't listen to female teachers because of their
culture. Integration is an accomplishment of those who integrate. 1 don't have 1o accept
anyone who doesn't do anvihing. [ don't ave 1o aceept anyone who lives off the state and
rejects this very state, who doesn't make an effort (o reasonably educate their children and
constantly produces new little headscarf girls. That is true for 70% of the Turkish and for
90% of the Arab popalation in Berlin. Many of them don't want any integration, they want
to live according to their own rules. Furthermore, they encournge a collective mentality that
is egrressive and ancestmal [ ].

[.--] The Turks are conquering Germany just like the Kosovars conquered Kosovo: through
& higher birth mate. 1 wouldn't mind il they were East European Jews with about a [3%
hizher 10} than the one of Germans.

[...] If the Turks would integrate themselves so that they would have comparable success in
the school system like other groups, the topic would become moot. [...] However, it does
not happen like that. Berliners always say that they have a particularly high aumber of
foreizners. Thiz is wrong. The pereentaze of foretpners in Munich, Sungart. Cologne or
Hamburg is much higher, but the foreigners there have a smaller percentage of Turks and
Arabs znd they are of more diverse origin.

[.-.] We have 1o completely restructure family policies: away with paymentz, above all o
the lower class. | remember a report in the newspaper “Die Zent” that stated that every
Monday morming, the city cleaning services clean 20 tons of lefi over lamb from Terkish
grill parties in the Tiergarten - this is not 2 satire. The Neukdlin Mayor Buschkowsky spoke
pbout =n Arab woman who was having her sixth child to be able to get 8 bigger apariment
through the social welfare law (Hartz [V), We have 10 say farewell o these structures. One
has to aszume thal human abality 15 W0 some extent socially contingent and to some extent
bereditary. The road we are following leads o a confinuoiz decrease of the aumber of
mtellipent high performers due to demographic reasons. One can’t build a sustainable

[.-.] If 1.3 million Chinese are just s intellipent &8 Germans, but more industrious and in
the foresesable fumure better educated while we Germans take on ever more of a Turkizh
mentality, we'[l have a bigger problam [...]

32 On23 October 2009, the petitioner, “as the interest group of the Turkish cifizens and
citizens with Turkish heritage of Berlin and Brandenburg™ filed & complaint of criminal
offence agams=t Mr. Samarin to the Office of Public Prosecution. It claimed, fwer alia, that
Mr. Sarrazin's siatements constituted incriement of the people (Volksverhetzung), pursuant
to article 130 of the Criminul Code®, in particular becnuse “Turks ond Ambs were presented
az inferior and demied a nght 10 existence in our society™.

*  Parzgraph 130 of the Criminal Code: { 1) Whoever, in 2 manner thet b capable of disnerbing the
public pence: 1. incites hatred agains scpments of the populetion or cafts for violemt or arbsrary
meassures agains them; or 1. ssseulis sthe human dignity of others by insulrme, maliciously malipning,
or defaming segments of the population, shall be punished with imprisonment from three months o
flve vears,
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13  Mr. Samazin's stalements were reviewed with respect to aricle 130 (incitement w
hatred) and article 185 (insult)’ of the German Criminal Code. On 16 November 2009, the
Office of Public Prosecution established that there was no criminal liability for Mr.
Samazin's stalements and erminated the proceedings on the basis of article 170 (2) of the
German Code of Criminal Procedure”, The Office of Public Prosecution based its decision
on article 5 of the Basic Law (freedom of expression)’ and concluded that incitement o
hatred against & segment of the population vs an mdividual, was not recognized and that
Mr. Samazin's statements are considered 32 a “contribution 1o the infellectual debate n a
guestion that [was] very slgnificant for the public [...].”

24  On 21 December 2009, the petitioner submitied a written complaint, challenging the
deciston of the Office of Public Prosecution. On 24 February 2010, the General Prosecutor
informed the petittoner that it was nol entliled to file a formal complaint against the
decizsion of the Office of Public Prosecution, because it was not the “injured pany™ within
the meaning of article 172 (1), sentence 1, of the Code of Criminal Procedure’. The General
Prosecutor, however, reviewed the faciz of the caze in his sopervisory role and decided that
the Office of Public. Prosecution in Berlin has correctly termimated the proceedings. He
eztablished that Mr. Sarmazin’s comments were made in the conlext of a eritical discussion
about; iefer afla, stnuctural problems of ecopomic and social nature in Berlin,

25  losddition to the petitioner, two mdividual members of the petitioner, Ms. C.3. and
Mr. 5. Y. filed a complaint againss Mr. Sarmazin o the Office of Public Prosecution. These
proceedings were also terminated. The complaints ageinst the termination of investigative
proceedings sgainst Mr. Sammazin were rejected in an identical way by the General
Prosecutor, Due to personal reasons, these individusls have pot taken any further begal
action.

2.6 Domestic remedies have been exhansted with the termination of the investigative
proceedings on the basis of article 170 (2) of the Code of Criminal Procedure. Further legal
action is not available and the six-month deadline for the submission of an individual
communication to the Committee should be counted from 16 November 2009, despite the
review of the complaint by the General Prosecutor in his supervisory role.

Parsgraph 1832 Insukt shall be penished with imprisonment for not more than one year or 2 fine and,
il the insult is commisied by means of vickence, with imprisenment {or ot more than two years or o
fine.

Article | T, of the German Crimioal Procsdure Code - 1) I the mvestigations offer sufficient reason
for prefering public charges, the public prosecution office shafl prefer them by submitting & bill of
indicomcot io the compoient court. {2} In all other cance the pablic proscoution office shall icrminatc
the procesdings. The public prosscutor shall notify the accussd thereof if he was exemined 85 swch or
a warrani of nrrest was isswed against bim; the same shall apply if be requested such notice or if thers
i5 2 particuinr imferest in the notification,

Article 5 of the Basic Low : {13 Every persom shall have the rght fecly to express and dissemingse
his openions in speech, writing and prciures, &nd o inform himsell withost kindrence from geremlly
sccessible sources, Frocdom of the press and freedom of reporting by means of broadcasss and films
shall be gusranteed. There shall be no censorship. (2) These rights shall find their Bmits in the
prowigions of pensral laws, in provisions for the protection of voung perzons, and in the rght o
personal honour3 ) Aris and sciences, research and teaching shall be free. The freedom of teaching
shiall fot pelease any person froes allegiance to the constitution.

Arpicle | T2{1}, of the German Criminal Progedure Code: Where the applicant iz aiso the agoricved
person, he shall be enfitled 1o lodze a complaint against the polification made pursuant (o Section 171
to the official superior of the public prosecution office within two weeks afier receipt of such
nntification, Om the filing of the complaint with the public prosecution office the time limit shall be
deemed to have been observed, Time shall pot star o num if ne instructon was given pursasnt o
Sectton 171, second senitance.
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2.7 According to article 172 of the Code of Criminal Procedure, proceedings aimed at
forcing the public prosecution to initiate ¢riminal charges are not availsble to the petitioner
85 & union or asseciation. For the same reason, it cannot file a constitutional complaint to
the Federal Constitutional Couwrt. According to the decision of the Federal Constitutional
Court of 22 Jone 2006 (the umbrella organisation of the Sinti und Roma case), only
individual members of a group, but not the association itself, can be affected in their human
dignity within the meaning of amicle 130 of the Criminal Code. An instifution cannot
initiate legal proceedings to obtain criminal prosecution, since only natural persons can
invoke human dignity,”

28 With regard to the vicim stafns pursuaot to artcle 14, paragraph | of the
Convention, the petitioner argoes that the association®s aim s the condoct of cvents,
conferences, forums, working groups on different topics, counselling of mstitutions and
authoritics on the twopic of integration policy, dissemination about issues of concern to
persons of Turkish heritage, support to persons of Berlin and Brandenburg in legal and
social questions through counselling, courses, seminars, a2 well as holding of culiural
evenis, discussions eic. and counselling m and out of court agamst discnminabon {see 1.1}
The azsociation represents persons of Turkish heritage and works towands equelity snd non-
discrimination in society, in particular for persons of Turkish heritage. In line with the
Commires's jurisprudence in communications No. 282003, Decumentation and Advisory
Centre on Racial Discrimination v. Denmark'®, No. 30/2003, The Jewish community of
Oslo v. Norway'! and No. 38/2006, Central Council of German Sinti und Roma et al. v.
Germany", the TBBE, as a legal entity representing the interests of the Torkish citizens and
citizens of Turkish heritage of Berlin and Brandenburg, is a victim within the meaning of
article 14, paragraph 1, of the Convenfion. Through the negative valee judgments, its
integrity as a union of migrants with Turkish background, as well as its work arc affected.
There is a danger that the petitioner itzelf and fis members could become victims of
criminal acts due to the climate of mepative value judgments and blanket statements
expressed by Mr. Sarmazin. In this context, the organization received two emails on 9 and
[0 October 2009, expressing  support to Mr. Sarrarmn’s statements and to the fact that
slatements - abowl immigrants. and foreigners should be protecied by freedom of expression.
The larger right-wing extremist parties, such a3 the German MNational Domocratic Pargy
{Mational Demokratische Parted Deutschlands, NPD), German People's Union (Deutsche
Yolksunion, DVU) and the Republicans, have all sided with Mr. Sarmazmn. The petitioner
notes that even though Mr. Sarrazin cannot be directly held responsible for the fect that the
right-wing extremist parties sided with him, his ststements are on a lovel that abetted the
poals of these parties. The rights of its members. as well as of the association representing
theze individuals and groups of individuals, have been violated by the decizion of the Office
of Public Prosecution in Berlin, confirmed by the General Prosecutor, to lerminate the
proceedings sgainst Mr. Sarmazin due to the fact that his statemests were not lisble to

L]

h

See Federal Corstitutional Coort, B.v. 22 Jume 2006 —2 By 1421905,

See commienication Mo, 282003, Dociemeniation and Advisory Centre om Racial Dizerimination v,
Demmark, OGpinion of 22 Avgost 20603, pam. 6.4,

See communication Mo, 302003, Fewirk Cosmmenity of Gele ef al. v. Norway, Opinion of 15 August
20005, para. 74,

See communication Mo, 382006, Central Council of German Sintl and Roma ec al, v. Germany,
Opinion of 22 February 2008, para, 7,2,
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The comploint

3.1 The petitioner claims to be a victim of a vieletion by Germany of aricle 2,
paragraph 1(d), article 4, paragraph (a) and article 6 of the Convention on the Elimination
of All Forms of Racial Discrimination, as the State party failed to provide protection under
s Criminal Code against Mr. Sarrazin’s racially diseriminatory and insulting statements
directed agains the petitioner as 2 group of individwals of Turkish heritage and as the
representative of this group.

32 The petitioner recalls the Committee’s concluding observations”, in which it
recommented that the Stale pafly conzider adopting a clear and comprehensive defmition
of racial discrimination in its national legislation. The Committes zlso recommended that
ithe State party broaden ifs approach to combatting racial discrimination with & view to
courttering such discrimination in all its forms, including expressions of racist prejudices
and attitedes. Tt submits that the degrading and dischminatory statements made by Mr.
Sarrazin are connecled to distines featwres of the Turkish population. The Turkish
population was presented as a group of individuals who live at the expense of the state and
due 1o their ascribed negative charecteristics and ways of behaving, they do not have the
right to be in Germany.

33  The petitioner argues that since Mr. Sarrazin is the former Finance Senator of the
Berlin Sepate end member of the Board of Directors of the German Central Bank, his
authority leads to the perception that his statements are based on proven facts and,
therefore, “the troth™. It adds thot the efects of Mr. Samarin’s statemenfs enhance
prejudices of the majority towards the Turkish popolation and individuals of Turkish
heritage, including their children. The petitioner submits that such mcially discriminatory
statements are not covered by the right to freedom of expression because the concemed
group has a right to live without prejudices and general intolerance; and the freedom to
exercise their rights should be respected. The statements made by Mr. Sarmasin should be
aszessed m the framework of the special social context of Germany, adding 1o the general
pattern of mcitement to rackal hatred against the Tuckish population, which in the
circumstances can be even more dangerous than openly flaunted racism, which is easier to
combat. With the termination of the investigation against Mr. Sarrazin, the petitioner claims
that it was arbitrarily denied protection against racially discriminatory statements directed
against it as a group of individuals of Turkish heritage and as the representative of this
group and the propagation thereof represents a violation of articles 2 (1 (d), 4, (a) and 6.

3.4 With regard 10 article 4 (a), of the Convention, the petitioner notes that an effective
criminal prosccution has not taken place when the Public Prosecution refused to introduce
criminal procesdings agamst Mr. Samazin and the State party mmplicitly tolerates a
repetition of similar statements. Therefore, in violation of anticle & of the Convention.
effective protection has been denied.

State party's observations on admissibility and merits

4.1  On 23 December 2010, the State party submits its observations on admissibility and
merits. The State party recalls the facts and adds that, ar the time of the interview, Mr.
Sarrarin was working on his book “Germany is self-destructing”, which was published in
August 2010, In his book, Mr. Sarraxin gave an opinion on the situation of Germany. He
predicied future developments conceming poverty and inequality, the job market,
mativation to work, cquality in education, the demographic development, immigration and
integration. In all these areas, he made direct and controversial statements.

7 JCERMVCISR 1998, Federl Republic of Germany, 13 August 2008, pars. 15
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4.2  The Siaic party notes that it does not in any way share or condone Mr. Sarrazin’s
views expressed in his interview with the Lettre international, however it submits that this
does not mean that #t was under an obligation to prosecute Mr. Sarrazin for uttering them.
The State party submits that the Committee should find the communication inadmizsible, as
the petitioner lacks standing to submit & communication, pursuant to article 14 1 of the
Convention in conjunction with article 91 (b) of the Committze’s Rules of Procedure.
Being a legal entity, the petitioner is not in & position to claim that it is the victim of a
violation of any of the rights set in forth in the Convention. The Turkish Union in Berlin-
Brandenbarg is not directly affected in its own rights by the statements of Mr. Sarrazin. The
integrity of the complainant as a legal entity is not a right that cam be violated The
petitioner does nod mention any concreds mfluence of the statements in its worke 1t notes
that in this respect, the case differs from the facs in communication Mo. 302003 (The
Jewish Community of Osle et al v. Norway)", In that case, on 8 march in commemoration
of the Mazi leader Rudolf Hess, & racially discriminating speech was made. As a result of
this, thers was increased “Nazi” activity, and & marked increase of violence apainst Blacks
and political opponents. Thiz understandably instilled fear and had a serions influence on
the Jewish Community and its work. [n the preseni communication, no effects of the
interview canm be seen that would make the petitioner & “victim™ and the e-mails the
petitioner received after the interview do not amount fo such serious adverse effect.

4.3  The Siale party acknowlaedees the possibility that an association can act on behalf of
a member or a group of its members, provided it i authorized w act on their behalf"
However, the Sate party submits that even if all or some memberz of the petitioner could
be victims, the petitioner itself is not authorized 1o submit an individeal communicati on and
the bylaws of the petitioner do not provide eny basis for such authorization. Furthermore,
ithe petitioner dbes not provide any jushification why il & acing on behalfl of lts members
withoul due suthorization. Although the Turkizh Unioo supporns equitable co-existence
sogiery withow! discrimination, it onlv gives legal support against discrimination and the
members don’t join e organization to be legally mpm&mt::t.“

44  With regard 1o the ments; the State party submils that the poal of Genman policy is
to creale 2 climate where racist siatements and crimes are proscribed and, thus, deterred.
Eacially motivated crimes are prosecuted and punished with determination. On the other
hand, freedom of speech is even applicable o information or ideas that offend. shock or
disturb the state or any sector of the population. With regard to the petitioner’s claim of a
violation of mmicle 4 (2} of the Convention, the State perty notes that the focus of this
provision is on legislative action and that the provisions of the. Gorman Criminal Code
(GO wre sulliclent (0 provide effective legal mnctlons o combzil incliement o caclal
discriminstion. The four categorie: of misconduct menticned in article 4{a) of the
Convention are penalized: (1) dissemination of ideas based upon racial superiority or
hatred; (2] inciternent 1o racial hatred; (3) acts of violence against any race or group of
persons of another colowr or ethnic ongin; and (£ meitement (o such scts, [t explams that .
order to find someone guilty of & crime under £ 130 GOC, the existence of eich required
element of the crime must be established beyond reasonable doubt. By finding that, in this
case, the prerequisites of § 130 GCC were not fulfilled, the State party did pot violate the

4

see commumicion Mo, HWN2003, The Jowish Commanity of (sio ot af v Norvway, Opimion of 15
Ayt 2005,

Communicaiion No. 282003, Documerietion mod Adwivory Centre on Racial Diserimenation w,
Denmord, Uhpapnion of 22 Avpust 2003, porm 64

A conlrarnd comnicalion Mo, 302003, dewinh Commoerne of Oslo of gl v Morway, {Ipiniunn{ 1%
Augest 20005, pemT.4; communication Mo 382006, Centrald Comncill of German Sémi ard Rorma at
al. v Germary, Opinion of 22 Feboury 2008, para. 7.1
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Convention. It notes that the order of termination of 16 November 2009 by the Office of
Public Prosecution held that the statements did pot reach the threshold of intensity which
would amount to incitement. The interview - although polemic - did not call for particular
actions like violence or arbitrary measures. The Office of Public Prosecution clearty stated
that the language used in the interview was imappropriate. howsever, it did not brand
segments of population as “inferior” and the right 1o exist ax equally worthy persons was
not condesied. Moreover, the ztalements did nol qualify & an insull (§ 185 GCC),
considering the context and the freedom of speech. The General Prosecutor shared this
point of view in his decision of 22 February 2010. He added that the statements were made
in the context of & critical discussion of economic and social problems in Berlin. There
were no indications that Mr, Samazin intended o foment bostility agamst the described
Eroups,

435  The Stme party furthet maintains that the decisions by the criminal prosecimion
authorities were in conformilty with article 4 (a) of the Convenlion. They were neither
manifestly arbitrary nor did they amounl 1w a denial of justice. As a consegaence of the
intarview, there vwere aeveral complaints from organisations and individuals of different
nationalities; bowever the suthorities concluded that considering the context, purpose and
content of the statements, an offence of ncitement lo rmacial or ethnic hatred could oot be
established. [t further notes that the context of the inferview shows that Mr. Sarrazin
expressed his persomal views rather than piving any official or semi-official view. There
was no indication that Mr. Sarrexin intended 1o incite hatred against certain segments of the
population. His statement was neither objectively suitasble nor subjectively determined to
engender and srengihen an emotionally increased hostile attitude sgainst people of Torkizh
and Arab origin, nor did it inclade any indication that violent or arbitrary measures showld
be used apminst the mentionsd groups. Hatred based on infolerance was notl incited,
promoted or justified. There were a lot of critical reactions to Mr, Sarrazin’s statements and
mamy peopie living in Germany stated in public that they did not share his point of view. In
August 2010, Mr. Sarrarin published his book “Germany is self-destructing”™, which
included similer statements. Many important personalities took public positions against the
views pul forward in the book. Chancellor Angela Merkel called Mr. Sarrazin’s statemenis
“ergpid” and the  Social democratic Party, to which Mr. Sareazin belongs, inifiated &
procedure for exclusion from the Party. This discussion showed that a majority of the
German populafion did not share the opinion of Mr, Ssrrazin and it iz pot troee that & main
part of the socicty was encouraged and confirmed m their latent racism because of the
interview and the decisions to terminate the criminal investigations. The Stute party submits
that there was no increased risk for the petitioner or its members 1o become victims of
future crimingl acts. Eather, s a conscquence of the misrview, the discussion on how to
improve the situation of immigrantz and how o promots their integration has pained
welcome prommence.

46  With regard to the alleged violation of article 6 of the Convention, the State party
rotey that effective eriminal prosecution of racist acs is generally ensured by the principle
of mandstory prosecution. Although the petitioner was not allowed to lodge a complaint
and was not entitled to appeal because 1t was nol & directly ageneved party, the General
Prosecutor in his supervisory role scrnnimized the decision of the Office of Public
Prosecution.

4.7  With regard to the alleged violation of amicle 2(1(d) of the Convention, the State
party notes that any dizsemination of ideas hazed on racial superiority or hamred, inciterment
to recial discrimination a5 well &5 all scts of violemce or incitement to sach acts against any
race or group of persons of another ethnic ongin constitute an offense punishable by law. In
the mstant case, the prosecution could not establizsh that Mr. Sarrazn intended 10 cause any
disadvantages for the sepments of the population mentioned m the nterview. This bemg 5o,
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the importance of freedom of speech precluded the aothorities from bringing criminal
charges against him.
Petitioner’s comments on the State party’s observations on admissibility and merits

5.1 ©On 7 March 2011, the petifioner submits its comments on the State pariy's
ohservations and notes that in German, the torms such as “supply 2 bride” or “produce
headscarf girls” have deeply degrading and contemptuous meanings. The petiioner notes,
as the State party demonstrated. that the statements were subsequently repeated in Mr.
Sarrazin's book published in Augist 2010, and they are an expansion of the stalements
Tound in the present complaint, In the debates following the book's publication, contrary to
the State party’s observation, it emerged that 8 majority of the German popalation agresd
with Mr. Sarmazin’s racist statements, as a consequence verbal and physical attacks against
immigrants increased " According to studies, Islam phobic attitudes during the Sarmazin
debate were measured at 55% of the population snd social scientists who publically
criticized Mr. Sarrazin received death threats and hundreds of hate emadls. The petitioner
disapress with the State party and nofe that Mr Sarrazin's statements in the interview led
to public vilification and debasement of “Turks”, “Arabs™ and Muslims and it became
socially acceptable to bave these types of opinions.

52 With regard to the admissibility, the petitioner recalls the Commines’s
jurisprudence® and notes that it represents the Turkich commumnity and 2z a consequence of
Mr, Samrazin's statements, all “Twrks™ have been wilified through insulting and racist
statements. The petitioner therefore notes that all members of the ethnic group “Turks™ are
victims or potential victims in the semse of anticle 14 of the Convention. It notes that the
increase of racial hatred in the society has a direct consequence on the mandate of the
petitioner whose work is to promote & climate of mutnal respect and of freedom from
discrimination. Furthermors, & physical attack s not nesded 1o beoome & viclim under the
Convention. Referring o the Comminee’s jurisprudence', the petitioner submits that
gccording 1o its by-laws it supporis its members agains! discrimination in court and outside
of it and the by-laws of the association can be interpreted in the sense that the petitioner
should take any necessary action on behalf of its members to fight against discrimination
and to support them when they are victims of discrimination. Iis two members, who are
listed by name, decided not to continue proceedings out of fear of verbal attacks, abuses or
threats im public, a5 even well-known persons and academics were victims of such abuses

5.3.  With regerd to the merits, the petitioner recalls that Mr. Samrazin, as o former finsnce
senator of Berlin and thereafter Board member of the Germen Central Bank should be
considered as 3 State party official. Even if he did not make the statements in his official
capacity, the Staie party shoiild be obliged to prohibit sisch stetements. A5 a conseguence of
the publication of his book, Mr. Samarin voluntarily resigned from the Board of the
Geérman Central Bank, however only after receiving an incrense in his pension. The
petitioner reiterates that it considers articles 2, 4 and 6 violated, as the authorities namowly
interpreted the domestic legislation, conlmary (o other cases concermning Similar stalements

L

See ststemment of 4k well-known persens snd organizations cxpressing their concom ebout the
public onder and racisl sislements, tagezzeinong tax & daily sewspaper, | October 2010 @l German
Institute for Human Rights of 2 September 2010,

See commmunicaton No. 2RO, Decemersiotion and Advizory Centre on Rocial Divcrimination v
Digamgrd, Crpinion of 22 Aggust 2003, pare §.4; communication Mo, 302003, Sewilsh Commurniy of
Cele et ol v Norway, Opinion of 15 Aweieet 208, paee. 7 4; commumication Mo, 382006, Cretral
Cowncil of Crermurn Sindi and Bomna of gl » Geermaury, Oppinion of 22 February 2008, para. 7.1

Sec communications Mo, 282003, opat, pars. 6.4; Mo 382004, para. 7.2; No. 3002003, pasa. T4
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made by right-wing extremists against Jews. This amounts 1o unequal treamment. = It akso
notes the statement of the right-wing extremist National Democratic Party (NPD), who
stated that after the dismissal of the investipative process against Mr. Sarrazin, it will be
difficult 1o sentence members of the NPD on grounds of incitement to athnic hatred. *'
Lastly, no other domestic remeadies were available to the petitioner,

Further observations by the State party on admissibility and merits

&1 Om ] June 2001, the Sate party submiiz further observations on admissibility and
merits and comparss the present communication to communication No, 382006, The Sate
party reiterates that the petitioner does not become a victim pursuant to amicle 14,
paragraph 1 because of its nature or activities, ™ 1t notes that there are imponant differences
between the petitioner and the petitioner in communication No. 3872006, a5 the Central
Council of German Sinti and Roma is the biggest and most important  organization
representing Sinti and Foma in Germany and thers are regional groups all over the coumiry,
It exerts permanent influence in a1l political questions regarding Sinti and Rama znd
therefore has the authority to speak for the group it represeats. [n contrass, the pesitioner
criticized Mr. Sarrazin’s statements about “Turks™ and *Arbs” without asthorisation o
speak for these proups in general. The petitioner’s activity is restricted to the region of
Berlin-Brandenburg and it represents omly 26 Turkish organtzations and many other
Turkish and Arab organizations in the communities of Berlin and Brandenburg don™ have
any connection with the petitioner. Moreover, pursuant o rule 21 (b)), of the Committee™s
rules of procedure, the submission on behalf of the alleged victim(s) without euthorization
is only aliowed in cxceptional cases and the only reason why Ms. C.B_and Mr. 5.Y. did not
submit their communication to the Committes: is becanse they failed to exhaust domestic
remedies. It submits that their fear of hostilities and attacks appears to be exaggerated, as
their criminal complaint did not have such consequences and there was no reason (o assume
that the continuation of the proceedines would change that.

62  Ou the merits, the Siate party reiterates that it bas noted Mr. Samezin’s stsisments
with prest concern and that & disspproves of his opinion end 1 welcomes the peotests
lodzed against the statements from all sectors of society.”” Nevertheless, the State party
refterates that Mr. Sarmazin's stalements are protected by the freedom of speech and
expression, which is gusrantecd under German Basic Law. As his statements cannot be
classified as hate speech, they are not punishable under criminal faw. It notes that Mr.
Sarrazin talked about his personal views and did not advocate for particular actions lilke
vinlence or arbitrary mensures ngainst certain segments of the population, such as “Turks"
and “Arabs” pnd although he said negative things about them, he did not express mcial
hatrenl. ** Releming w die jurizgudeuve of dre Emopean Court uf Flumun Righls, e Stew
party submits that the domestic authorities have the advantage of evaluating the facts and
aszassing Mr. Sartazin’s statements, and therefore, their decisions should be soutinized
only in 5o far as they may have infringed rights and freedoms of the European Convention
on Human Rights. During the procedure for exchusion from the Social Demooratic Panty, o
which Mr. Sarrazin belongs, he issued a declaration on 21 April 2011 clarifying that he did

b ]

See Special Rapporteur on Contemporasy Forms of Ratism, Bacinl Discrimination, Xenophobia and
Relstod Intoleranee, Glthu Muigad, 22 February 2000, AHRCT4/437Add; I, par. 7.

See Sodwestrundfunk, SWE, TV sation, 30 Awgust 2000,

See comumticathon Mo, 382006, Cantral Conmcll of German Sian o Romss e al. v, (ermrey,
Dpinaen of 22 February 2008, para. 7.2,

See tor exampie, the sietement of 400 well-known persoms in the « tageszeitung (a2 », daily
newspaper, | Choiober 2000,

Bee articte 20, paragraph 2 of the International Covenant on Civil ond Political Rights; ECHR,
Ctndite w. Torkey, Moo 3507197, judgement of 4 December 2003, para 40,
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not want to discriminate any groups but he wanted to underline the necessity of integration
of immigrans,

63  The State party further submits that the punishment for the expression of a personal
opinion is one of the greatest encroachments in the freedom of expression and criminal law
shiould be used as a last resort. Mr. Samrezin did not express any form of hstred against
Turks and Arabs, nor did he express that he regards them as inferior. His statement iz not
hostile and do¢s not advocate for hostility or violence. With regard to the consequences af
Mr. Samazin's statement, the Stste party notes that the petitioner’s description is
exagperated and pariial. [t nodes that even of tree, it I8 not a consequence of Mr. Sarmazin’s
statement or book. The State party argues that there is no indication that the number of
aftacks apainst immigrants increased after Mr. Sarmrin's statement. The State party
obzerves that the different hgures the petitioner brings forward are not comparable; thers
may have been an increase of negative afminudes against Muslios but nol all of them are
tantamount to racial discrimination and there is no indication that they increased after Mr,
Rarrazin's staternenis. With sapard (o the aftacks apaind Immipraniz, death threats and hais
mails apainst social scientists, the Siale party asswres that every offence is criminally
proseciried and that there 15 oo need o punish Mr. Samrazin, as he did not cause or ad vocate
for these offences.

Petitioner’s further comments

7.1 Om & January 2012, the petitioner submils that it is not a quanfifizshle number that
determines the victim status of the petitioner but the way the acis were committed. The
petitioner is an umbrelln organization of persons of Turkish descent and represents a
rumber of mdividuals and 27 member orpanizations. With regard to issues of migraton and
integration, the petitioner is the most visible and attentively heard voice in public and it
suppors an independent project against all forms of discrimination. On these grounds if 15
entitled o represent the demographic group that has become a victim of a violation of the
Convention. With regard to Ms. CB and Mr, 5.Y.'s lear, the petitloner notes that it is pot
hypothetical, a5 Social Democratic City Council member, Mr. [ received a number of
desth threats zince 17 May 2011 becaze he demanded that statements such as Mr.
Sarrazin's be categorized as incitement to ethnic hatrad. It further observes that the polica
nitified the petitioner on 21 November 2011 thai it i on the list of the Matiopal Socialisi
Einderground (M3, as supposed enemizs of Germany. The N3LT is responsibie for a1 least
cight murders of individuals originally from Turkey. Therefore, the public considers that
the petitioner represents persons from Turkey living in Germany

7.2 On the metits the petitioner refterates its previous suhmissions and reiterates that in
lizght of the domestic jurisprudence, Mr. Sarmerin’s sigtements would have besn dreated
differently if he had denigrated the population group of “Jews™. Mr. Samazin's explanatory
staterment in the exclusion proceedings from the Social Democratic Party was demanded of
him in order to prevent hizs exchusion and that criminal liability of mmcist incitement should
ool depend on & claim a person makes two wears afier the initial statement. In domestic
criminal procesdings, the motivation to mciiement of cthnic hatred s an inner attitude and
measured objectively by actions and not by statements of the perpetrator,

8.1 O 20 Jamuary 2013, the petittoder submnts an amicn: carige beiel by the German
Institude for Human Rights (GIHR). The GIHE moies that the term “racism™ is ofien weed in
the context of organized right-wing extremism only. This perception has been criticized by
the Committee™ and other intermational bodies™, It notes that some prominent public

¥ Eee ICERDVCDEU/CON S, 22 September 2008, para. 15,
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figures supported Mr. Sarmazin and he and the Social Democratic Pamy received o grest
number of approving letters and emails. Right-wing extremists espoused Mr. Sarrazin’s
positions. In the internal sanction procedure by the Social Democratic Party, of which Mr.
Sarrazin 15 a mémber, a scientific opinion was predoced which qealified his statements in
the interview as racist. © The fact that the party procedure did not lead 0 his exclusion was
equally met with criticism and approval. Afier the publication of Mr. Sarrezin's boalk. he
was presented as & political reslist who bregks taboos in integration and immigration policy.
In a number of magazines, newspapers and TV shows, the alleged intellectual, social and
character deficits of the Muslim population were discussed in a generalized fashion. The
labels “Turks™ or “Arabs™ are applied as synonyms for Muslims, Occasionally, even office-
holders took up Mr. Sammaen®s positions and thereby contribated to the stigmatization and
stereotypitg of Muslims in Germany. The debates considerably affected the climate in
Germany, thit included that persons who publicly criticized Mr. Sarmazin received hate
mails, death threats and were ndiculed on internet blogs. The GIHR also refers to an open
letter to the President of prominent German Muslims, in which they expressed their concern
at the oorrant atmasphere and note that in their daily lives, they are confrontad with
hostilities.™

52 The GIHE observes that freedom of expression 12 a pivolal human right and tha
high thresholds must be pul on restrictions of fesdom of expression. It observes that one of
the main functions of freedom of expression stems from the need 1o protect the criticism of
power, However, this does not require that it be interpretad in a way which would protect
racist siatements againsl minorities, It notes that article 4 (a) of the Convention stipulates
that the dissemination of racist ideas be made a punishable offence, which is implemented
in article 130 (1) (2) of the German Criminal Code (GCC). The GIHR notes the domestic
case law, according to which the Federal Constitutional Court stressed repeatedly that when
determining the application of article 130 of the GCC, the nght 1o freedom of expression
must be weighed on a case<by-case basiz against the legally protecied inferesi that i
affected by the expression of the respective opinion of the other™. However, the Court has
ilso established that in the case of an assault on human dignity, feedom of expression musi
vield 1o human dignity™. The notion of human dignity prohibits making & persen the mere
object of the State or to subject the person to & treatment which fundamentally questions
hivher guality as &8 homan being. Assaults on human dignity mcinde, for nstance,
degradation, stigmatization or social exclusion” and other forms of conduct that deny the
affected person’s right to respect as a human being™.

&3  The GIHR mates that Mr. Sarmazin's statements in the relevamt parts of the interview
meet all the criteria of racist ideas and an essault on human dignity. Racist ideas are

4
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charecterized by their calling inte question the individuality of human beings and thus also
their human dignity. It notes that on the besis of their content, linguistic style and
terminology, Mr. Sarrezin’s statements display parallels to the racial bivlogy literature of
the 19 and early 20™ century. Mr. Sarrazin separates the population into “us™ and “them™,
in which he includes *Turks™ and *“Arabs” 1o whom he attributes nepative characteristics
and conduct. He misuses the term “Turkish™ and applies it a5 & synomym for an established
expression with & negative meaning (“with respect to the core group of Yugosiavs, you can
sce “Torkish™ problems™). Mr. Sarmazin's statements ridicule and degrade people (“no
productive function except for the vegetable trade™) and simultancously, in a belligerent
tone, they fan fear (“the Turks conguer Germany in the same way a3 the Kosovars
conquersd the Kosovoe: by way of higher birth rafes™). He talks sbout them, a5 if they were
mass-produced goods (Cpennanently brides are supplied, “Arshbs™ and “Torks™ constantly
produce linle headscarf girls™). The GIHR notes that this rhetoric denies the affectod
persons the right to respect as human beings, including children.

84  The GIHR notes that the identity of the person who made the statements and in what
typc of magazine it is published are imrelevant for considerations under article 130 of the
GCC. Furthermore, according to the Committee’s jurisprudence, the context of a political
debate is irrelevant for the racist nature of specific statements. © The GIHR observes that
the Public Prosecutoe’s Office’s considerations siteating Mr. Samrazin's statements in the
context of the development of Berlin 20 years after the fall of the wall and basing them on
his pelitical work in Berlin, have the consequence that public figures enjoy special and
arbitrary protection when expressing racist views. Moreover, the judiciary legitimires such
statements and not only promotes the establishment and acceptance of racism in socicty but
also contributes to the development of racism. The facts complained of therefore reveal a
violation of the Convention.

g, Om 10 Febreary 2012, the petifioner refers to the jurispredence of the German
Constitational Count cited by the position paper of the GIHR (see para. 8.3), which states
thai if statements depict forcigners os inferior, for example, throuch the peneralined
attribution of soctally umacceptable behmdour or charscteristics, freedom of expression
cannot prevail over human dignity. * Mr. Sarraxin’s statements contain exactly the kind of
peneralizing  attributions of the supposed unacceptable bebaviour and cheracteristics,
among others referming 1o “Turks™ and “Arabs™ which have characteristics anributed to
them solely on the basis of their ongin.

Further observations by the State party

1.1 On 9 February 2012, the State party, in response to the owicur curice brief
submited by the German Instinate of Human Bights, noes thal the poini af issee i mid
whether the State pary™s judiciary shares or supporis Mr, Sarrazin’s statemenis. The State
party refterates that it rejects these opinions and regards them as wrong and deplorable and
dissociates itself from them, mcluding its judiciary. The GIHR': brief conveys a
fimdamental misconception of the relationship between freedom of expression and the
Convention. According (o article 4 (2) of the Convention, the need for respecting freedom
of expression cannot be disregarded when States parties combsat racism. It refterates that
German lew conforms to article 4 (a) of the Coovention and section 130 of the GCC
provides for severe punishments in &l cases of incitement to hstred, if the relevant act is

See communication Mo, 342004, Mofommed Hacnan Gelle v Denmoaei, Opinion of & March 2006,
para. 7.9, communication Mo, 432008, Ssads Mdofamad Adan v. Denmart, Opinion of 13 Aupsst
2010, pars. T6.

Ser: Federal Consgtifutiorsd Coan, Decision of 4 February 2000, 1 BvE 36904, | BvE: 3T0AM, 1 BvRL
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capable of dismarbing public peace. The question whether the relevant act is capable of
disturbing public prace has to be carcfully essessed, in particular when freedom of
expression is to be balanced against the necessity to combat racism.

102 A smtement which the petitioner perceives as racist does not antomatically constitute
an assault on human dignity within the meaning of section 130 of the GCC. The GIHR
appears to imply that the criterion of “capable of disturbing the public peace” is not relevant
m this case, although it i= a requirement in the GCC. It was legally necessary for the
Prosecutor General 10 consider the position of author of the incriminated statements, the
weight of his opinion, his known political opinions and the role and distribution of the
Jjoumnal which published the intéerview when deciding whether the statements were likely to
disturk the public peace. The debaie generated by Mr. Sarrazin’z sixiements doez not
constitute & disturbance of the public peace. The State party firmly rejects the assertion by
five GIHE that the judiciary or-any other Siate authority promotes the esmablishment and

scceptance of racism in society,
Iz3ecx and proceedings before the Committes

Consideration of admizsibility

1L1 Before considering any claim contained in & communication, the Commitiee on the
Elimination of Racial Discrimmation must decide, pursuant 1o article 14, paragraph 7 (a), of
the Convention, whether or not the communication 15 admizsible.

11.2 The Committes notes that the petitioner iz a legal entity. is an umbrells association
with individual members and 27 legal entitics as members. The Committes takes note of the
State party’s argument that the communication should be declared nadmissible, for lack of
victim standing in accordance with article 14, paragraph 1, as the petitioner is not directly
affected by the statements of Mr. Samazin. It also notes the State party’s claim thet the
present communication cannot be compared 1o communication No. 382008, because in
the present case, the petitioner does not have the suthority two speak for the group it
represents and it has not provided any arguments why it is acting on behalf of its members
without due authorization. It also takes note of the petitioner’s argument that it represents
the interests of citizens of Turkish heritage in Berlin and that its work of promoting equality
and a climate of non-discrimination was directly affected by the statements of Mr. Sarrazin,

113 The Commitiee reiterates that article 14, paragraph 1 directly refers o the
Committec's compeience o receive communications from “groups of individuals”, It
congiders that o the one hand the nature of the petitiones’s activities and its aims, which
are, sccording fo paragraph 3 of its by-laws, the promotion of peaceful and solidary
cohabitation in Berlin and Brandenburg and the furtherance of squality dnd non-
discriminstion implemenied, inter alia, by counselling and support both in and out of court
against discrimimation, and on the other hand the group of individuals it represents, namely
persons of Turkish heritage in Berlin and Brandenburg satisfies the victim requirement
within the meaning of article 14, paragraph 1, of the Convention. * It further considers that
fir purpostes of admissibility, the petitioner haz sufficiently substantiated that it was directly
affected by Mr. Sarrazin's statcments, as it received several emails in which individisals
expressed their agreement with Mr. Sarrazin, stating that citizens of Tarkish heritape and

1

See commumication No. 382008, Cemtral Council of German Sl and Romo ef af. v. Gernary,
Opinion of 22 Februsry 2008,
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Muslim do not integrate and, that the petitioner should accept the supremacy of freedom of
on. It also received 4 notification from the police that it was on the list of the
Mathonal Sociabist Underground a2 an énemy of Germany.

114 The Committee” therefore considers that the fact that the petitioner is a legal entity
is not an obstacle to admissibility. Accordingly, the Commitice declares the communication
admissible and proceeds with il examination on the merits in regard of the claims ander
articles 2, paragraph 1 (d), 4, paragraph (a) and 6, of the Convention,

Considerarfon of the merits

12.1 In accordance with article 14, paragraph 7 (a), of the Internatiomal Convention on the
Elimmation of All Forms of Recial Discrimimation, the Committee has considersd the
present communication in light of all the information submitted by the petitioner and the
Siate party.

122 The issue before the Committee is whether the State party fulfilled itz positive
obligation to ke effective action against reported statements of racial discrimimation,
having regard to the extent to which # investigated the petitioner’s complaint under
paragraphs 130 and 183 of the Criminal Code. Paragraph 130 of the Criminal Code
criminalizes any mamner of expression that is capable of disturbing the public peace by
incitement to hatred against segments of the population or calling for violemt or arbitrary
measunes against them: or by assauliing the human dignity of ofhers by insulting,
maliciously maligning, or defaming segments of the population. Tt also criminalizes
incitement of hatred against segments of the population or 2 national, racial or religious
group, or one characterized by its folk customs, calls for violent or arbitrary measores
against them, or assaults the human dignity of others by insulting, maliciousty maligning or
defaming segments of the population or a previously indicated group. Paragraph 185 of the
Criminal Code criminalizes insult

123 The Commines recalls its earlier jurisprudence™ nccording to which it does not
suffice, for the purposes of article 4 of the Convention, merely to declare acts of racial
discrimination punishable on paper. Rather, cnminal laws and other legal provisions
prohibiting ractal discrimination must also be effectively implemented by the competent
nattonal tribunals and other State nstitutions, This abligation & implicit in amicle 4 of the
Convention, under which States parties undemake to adopt immediate and positive
mieastres to eradicate all incitement to, or acts of, racial discrimination. It is also reflected
in other provizions of the Convention, such as amticle 2, paragraph 1 (d), which reguires
States w0 prohibit and bring 1o an end, by all-sppropriais means, racial discrmmation, and
article O, which guarsniees 1o evervone effective protection and remedies against any acts
of mcial discrimination.

124 The Committes notes the petitioner’s claim that Mr, Samazin's statements im the
magazine “Letre international”, 2009, Number 86 discriminated against it and its members,
who are all of Turkizh heritage. as the Turkish popuolation was presented as a segment of the
population who live ai the expense of the State and who should not have the right to bive on
the territory of the State party and that the State party failed to provide protection against
such discrimination. ¥t also nodes the petitioner’s argoment that Mr, Sarrazin’s stalements
led to public vilification and debasement of Turks and Muslims in geperal, It further notes
the petitioner’s claims that the abseace of criminal prosecution of Mr. Sarrazin amounts to &

M Carkos Maneel Varquez noted that he did not agress that the commamication be declared
admasible

See comrmuinicadion Mo, 34208M, Gelle v Densrark, Opinion adopbed oo & March 206G, paras. 7.2
and T3,
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violation by the State party of articles 2, paragraph 1(d) 4, paragraph (2) and &, of the
Cionvention, , a5 the domestic legislation was parrowly interpreted. The Commiltee notes
that the State party disapproves of Mr. Sarrazin’s opinfon. however arpues that the
provisions of is Criminal Code sufficiently tramslate its obligations to provide effective
legal sanctions to combatl inciternent to racial discimination and that the State party’s
authorities correctly sssessed that Mr. Sarrszin’s statements are protected by the right to
freedom of expression and do not amount to imcitcment nor do they qualify segments of the
population as inferior, The Committee further notes the State party's argument that the
decisions by s criminal profecition authonties were neither manifestly rtrary nor did
they amounl 10 a denizl of justice and that there was no indication of an increased risk for
the petitioner or it members 1 become viclims of fulure criminal acts.

125 The Committes recalls that it is not its role to review the interpretation of facts and
national low made by domestic authortes, unless the decisions wers manifestly arbitrary or
otherwise amounted 1o & denial of justice.™ Nevertheless, the Commitiee has 1o examine
whether ihe stafemenis made by Mr. Samazin fall within sy of the categories of impugned
speech set out in article 4. of the Convention, and if so, whether those statements are
protecied by the “due regard” provision as it relates to freedom of speech, as well as to
whether the decision not to prosecute Mr. Sarmazin was manifestly arbitrary or amounted to
& denial of justice.

126 The Commitee has taken note of the content of Mr, Sarrazin’s statements reganding
the Twrkish population of Berlin and In particular notes that he states that & farge proportion
of the Turkish population does not have any productive function except for the fruit and
vegetable trade, that they are neither able nor willing to integrate into German society and
entotrage d collective mentalibty that is aperessive bad Gmcestral. Mr. Sarrarin uses
aftributes =uch as prodeciivity, infelligence and integration w charscierise the Turkish
population and other immigrant groups. While he uses these atributes in & positive manner
for some immigrant groups, for example the East European Jews, he vses them in =2
negative sense for the Turkish population. He statzs that the Turks are conguering Germany
jst: like the Kosovars conguered Fosovo: through a higher birth rete and tha: he woold not
mind if they were East European Jews with 2bout 8 13% higher 1Q than the ope of
Germans. Mr, Samazin states that he does not have to accept anybody who lives off the
state and rejects this very stafe, who dotsn’t make any effon o reasonably educate their
children and constantly prodoces new linle headscarf girls, and claims that this is true for
T0% of the Turkish populntion in Berdin. Mr. Sarmazin also creates an adjective o expross
hiz ideas of inferiocity of the Turkish population and states that in other segmenis of the
population, including Germans “one can see a “Turkish™ problem™. He also states that he
would genemlly prohibit influx of migrants, except for highly qualified individunls and stop
providimg  social wellre [or immigranis. The Committee considers that the above
statements  contain ideas of racial seperiority, denying respect as human beings and
depicting generalized negative characteristics of the Turkish population, as well as
incitement o racial discrimination in order o deny them sccess 10 social welfare and
speaking about a general prohibition of immigration influx excepl for highly qualified
imdividuals, within the meaning of article 4 of the Convention.

127 Having qualified Mr. Sarmazin’s statements a8 impugned speeck under article 4, of
the Convention, the Committes necds to examine if the State party properly assessed that
these statements are protected by the “due regard™ provision relating to freedom of speech
The Committes recalls its jurisprodence and reiterates that the exercise of the right to
freedom of expression carmies special dulies and responsibilities, i pariicular the oblization

oo comnmunicathon Mo, 402007, Er v Deamerd. Opmion sdopied on 8 Aogest 2007, parm. 7.2
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not to disseminate racist ideas. * It also observes that article 4 of the Convention codifics
the State party's responsibility to protect the population against incitement to racial hatred
bt also acts of racial discimination by dissemination of ideas based upon racial superiority
or hatred !

28 While acknowledgzing the importance of freedom of expression, the Commities
considers that Mr, Sarrazin’s stalements amounted to disseminstion of idsaz based upon
racizl supariority or hatred and contained elements of incitement to racial discrimination in
accordance with article 4, paragraph (2) of the Convention. By concentrating on the fact
that Mr. Sarrazin’s statements did not amount to incitement of racial hatred and wesre not
capable of disturbing public peace, the State party failed its duty to camy out an effective
investigation whether or not Mr. Sarmarin's statements amounted to dissemination of ideas
based upon racial superiority or hatred. The Commities further considers that the criterion
of disturbance of public peace, which is 1aken into consideration in the evaluszion if
siatements reach the threshold of dizsemination of ideas based upon racial superionty or
hatred, does not adequately translate into domestic legizlation the State party’s obligation
under amicle 2, paragraph 1 (d), in particular as nefther ardcle 2, parapraph 1 (d), nor anicl
4 contain such & criterion.

129 The Committee therefore concludes that the absence of an effective mvestigation

into the statements by Mr. Sarrazin by the State party amounted to a violation of articles 2,
paragraph 1 {d), 4 and & of the Convention.

13. In the cicumstances, and with reference to its general recommendation Mo. 31
{2005) on the prevention of racial discrimination in the administration and functioming of
the criminal justice system®™ end its gencral recommendation No. 15 (1993) on organized
violence based on ethnic origin®, the Commimee on the Elimination of Racisl
IHzcrimination, acting under article 14, paragraph 7 (a), of the Intemationa! Convention on
the Elimination of All Forms of Racial Discrimination, is of the opinion that the facts as
submitted disclose a violation of article 2, paragraph 1 (d), 4 and article & of the Convention
by the Staie party.

4.  The Commitize recommends that the Stste party review its policy and procedures
concernimg  the prosecution in cases of alleged racial discrimination consistiing of
dissemination of ideas of superiority over other ethnic groups besed on article 4 (a) of the
Conveniicn and ©f inciement o dmnmm-m on such grounds, in the light of its
obligations under article 4 of the Convention.™ The State party is also requested to give
wide publicity te the Commattee’s Opinion, including among prosscutors md judicial
bodies.

15, The Committes wishes o receive, within 90 days, information from the State pasty
about the measures taken to give effect to the Commitiee™s Opinion.

[Adopted in English, French, Russian and Spanish, the Enghsh text being the ompinal
version. Subssquently to be issved also in Arabic and Chiness a2 part of the Commuittee"s
annual report to the General Assembly. ]
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Sz Oenerl Rrcommendation X¥: Organired violenos bassd oo ethnic oopin {adicke 43, par. 4;
eomemunication Noo 432008, Sads Mohomad Adan v, Dermark, Opanion adopiad on 13 Angst
2010, para. 76

Ser (enernl Recommendalion XV Organceed viglence bassd on cthaic ongin {articls 4}, pars. 3,

(Mfciol Recards of the General Azzambly, Sixtieth Sexcion, Supplement No. 18 (86015, chap. DL

See General Recommendatbon XV Orpgantzed violenes based on ethmie ongin (articke 4).

See communication Mo, &/1991, LK. v. the Netherlands, Opinion ndopted oo 16 March 1993, para
6.2
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Communication No. 48/2010

Individual opinion of Committee member Mr. Carlos Manuel Vazquez
(dissenting)

L. This Communicetion concerns the relation between a Stafe party's obhigation under
the Convention 10 combal hate speech and its obligation to protect the freedom of opinion
and expression. On the one hand, “[f]reedom of opinion and fresdom of expression are
indispensable conditions for the full development of the person™ and “constitute the
foundation stone for every free and democrstic socisty ™' On the other hand. article 4 of the
Convention provides that States partics are o “declare an offence punishable by law all
cissemination of ideas based on racial supesonty or haired [and] iocitement o racial
discrimmation.” Linder this provision, “5States parties have nol only o enact appropriate
legislation but also to ensure that it is effectively enforced™ The question before the
Comininee I3 whether the State party vioiated article 4 by failing 1o prosecute Mr. Sarmazin
for certain statements he made in an interview published in the cultural journal Legtre
Intermationale,

- 3 The interview with Mr. Sarrazin contains statements that are bigoted and offensive.

The Convention, however, does not require the criminal prosecution of all bigoted and
offensive statements. In Zentratrat Dentscher Sinti und Roma v. Germany, for example, the
Commitiee fornd no violation of the Convention even though the State party had declined A
to prosecute statements that the Commitees foond to he “dizcriminstory, inanltmg and -
defamatory,” The German government has disavowed and criticized Mr. Sarmzin’s
statements.  Chancellor Merkel has denouonced them as “simple blanket judgments” and
“stupid ™ The Berlin Office of Public Prosecution investigated hic statements but decided

o terminaie the investigation upon concleding that the statements did not amount to
incitement 1o racial hatred or qualify s an msult under German criminal law. The General
Procurator reviewed the decision of the Berlin Office of Public Prosecution and determined

that the investigation had been comrectly terminated, noting, inter alig, that Mr. Sarmzin did

not charscterize members of the Turkish minority as “inferior beings" or “bereave [sic]

them of their nghi to life 25 an equally worthy perzson” Both dechions were extensively
explained in writing. The Commitiee, on the other hand, has concluded that the State party

violated its obligation under the Convention when it decided mot to pursue further the

criminal prosecution of Mr. Samarin

I Human Rights Commttee, General Comment 34
? Dencil Recommeiulation 15
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Standard of Heview

3. As the Committee recopnizes, to find 4 violation the Committes miust conclude that
the State Party acted arbitrarily or denied justicz. In the context of speech prohibitions, this
deferential standard is particularly appropriate. The pertinent officials of the State party
have a far grester mastery of the lonpuage involved than do the Members of this
Commities., and they are In 2 far betier pozition (o gauge the likely impact of the siatements
in the social context prevailing in the State party. The State party’s decision not to
prosecuts was neither arbitrary nor 2 denial of justice’.

Incitement to Racial Discrimination

4. In concluding that Mr. Sarrazmin’s stetements “contained clements of incitement to
racial discrimination,” the Committes is apparently referring to the stalements suggesting
that immigration be limited to “highly qualified people™ and that immigrants be denied
social welfare. These statements do not, however, advocate discrimination on the basis of
“race. colour, desceni, or mational or cthoic ongin”™ Morcover. the siatements do Dot
constitute “incitement” to discrimination. To constitute “incitement,” there must a3 leasty be
1 reasonable possibifity that the statement could give rise to the prohibited discrimination.*
In the statements that the Commitee finds to be “incitement to discrimination,™ Mr.
Sgrrazin puts forwerd some  idess for possible legislation. The possibility that sn
individual's advocacy of legislation will contribute more than trivially to the epactment of
legislation s minuscule.  Indeed, the concept of incitement to legisiation is, 1o my
knowledze, 2 novel one.  Mr. Samasn’s safements do not constiute incilement 1o
discrimination.

Dissemination of Ideas Based on Racial Superiority

5 The Committee has also concluded that the interview with Mr. Sarmmazin “contained
ideas of mcial superority.” The Convention, which refers in article 4 to the prohibition of
the *dissemination of id=as based on racial supenooily or hatred.” s unueual among hisman
righiz instruments in referring o the penalization of speech withourt an express link o the
possibility that such speech will incite hatred or violence or discrimination. Because of the
absence of such a Ik, the dissemination clause poses particular risks of conflict with the
right to freedom of thought and expression affirmed in the Universal Declaration of Human
Rights. This potential conflict did not go unnoticed in the treaty negotiations.” Several
states objected to the clanse precisely becanse of its possible conflict with free spesch
rights. The concerns of these states were addressed through the inelusion. of the “due
regard” clause in Article 4. This clause specifies that the State partics’ obligations under
article 4 are 0 be exercised “with due regard 1o the principles embodied n the Universal
Declaration of Human Righis and the nghts expressly set forth i article 3 of this
Conwvention.™ In view of this nepofisting history, any consiroction of the term “racial

.

The Commitise has found the Communicstion to be admissibbe insofar s it allsges that the
stabements in guestion denigrated members of the Turdash population of Berin and Brundenbuarg.
This, anly satements m-:l"-:rring o persmns of Turkish nationainy or ethnicity sre refevant o the
Commsunbcation. Other sialemenis, such ps those referring penpcrally o the “lower elazses™ o
comparing the 10 of Ezstern Europesn Jews to that of Germans, cannod be the baziz for finding a
wislation, however offensive they might be.

Ses Erbalosn v, Turkey, 2403500 Rabat Flan of Action 9 22,

See Natan Lemer, The Convention on the Elimmation of Racial Dizscrimination a1 43-53; k. J Partsch,
“Hacisl Speech and Human Righes: Aricle 4 of the Convention an the Elimination of All Forms of
Racial Discrimination.™ st 23-26; in Striking s Ratance {1992).
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superiority™ should be heedful of the need to safeguard the free exchange of opinions and
ideas on matters of public concemn.

6. It is open to question whether the term “racial superiority™ in article 4(a)
encompasses stalements of superiority on the basis of netionality or ethnicity. Expressions
of national or ethnic pride abound in popular discourse, and such expressions are often hard
to distinguith from boasts of national or ethnic superiority. Criminalizing such statements
risks chilline speech far removed from the cenfral concerns of the Convention. To avoid
such & serious incursion on free expression, the term “racial superiority™ is best understood
to cover statements 0F superiority based on innate or imrmuizhle characteristics.

7. In any event, Mr. Samrazin's statemnents did not express the view that Turks as a
nationality or cihnic group were mferior fe other nationalities or ethnic groups, Some of
the statements, considerced in isolation. might be understood to assem that some aspects of
Turkish calture inhibit Turks in Beriin from succeeding economically. But it is often
cleimed, including by commentstors of pnimpeachahle integrity and sensitivity to the
probiem of racial discrimination, that the culture that prevails among particular national or
ethmic groups inhibits their economic success. For example, Amartya Sen, has written that
“[cJuliural influences can make a major difference to work ethics, responsible condset,
spirited motivalion, dynamic manarement, entreprensurial mitistives, willingness 1w @ke
risks, and a variety of other aspects of human behavior which can be critical to economic
success.” * The dissemination clause should not be construed to prohibit the expression of
such views. “The right to freedom of expression implies that it should be possible o
scrutinize, openly debate and criticize belief systems, opinions and institutions, including
religious ones."” The <laim that the culiure or belief system that prevails among & national
or ethnic group inhibits their chances of achieving a particular goal is not outside the scope
of reasoned discourse, and it is not prohibited by the Convention.

§ Moreover, other portions of the interview indicate that Mr. Sarrazin was not
aszerting that Turkish colure leads inevitably 0 keck of economic success. M, Samrazin's
main point appears (o have been that the provision of social welfare leads o habits and
ways of life that inhibit economic success and integration. Thus, he notes that the same
Jmnnﬂw.ngmupsﬂ.mtmﬁmn} and Sweden are cconomically unsuccessful are
successiul in other countries, such as the United States. The reason for thiz disparity, he

(mistakenly) asserts, is the fact that immigrants in Genmany and Sweden receive social
welfare, which gives them a disincentive 1o integrate, whereas the United States does not
provide immigrnts with social welfare and. as & result, mmigrants from these proups do
integrete and succesd economically. Elsewhere m the mizrview, Mr. Samazin asserts that,
“TiJf the Turks would Eke to integrate, they would have paraliel success with other groups,
and it would not be an issue any more.” Thus, Mr. Sarrazin doss nod appear to have Deen
asserting the inferiority of Turkish culture or Turks as & nationality or ethnic group. Instead,
he appears to have been making an argument abouot the impact of certain economic policies
on the incentives of Turkish immigmnis to integrate and thos to succeed cconomically. In
any event, the State party was not acting arbitmrly in construing his statements this way

q. It 3s rue that, in expressing these ideas, Mr. Sarazin a1 tmes emploved deniprating
and offensive language, Buol such language does nol change the fact that it was nat
arbitrary for the State party to conclude that the siatements were not ideas of racial
superiority. The right to freedom of expression extends even to statements framed in sharp
and canstic terms.

&

7

Cuoted 1o Lap Cag, Culoore Changes, 47.2 Va, L Inc'l L., 350, 389001007, For sdditiono] sxamples,
sec id. st ITE-9.
Sez Kabsi Plum of Awctioa, pame 11.



State Party Discretion Not To Prosecute

10.  Ewen if [ agreed that Mr. Sarrazin's statements incited to recial diserimination or
contained ideas of racial superiority, 1 would not agree that the State party violated the
Convention by failing t¢ prosecute him. The Convention does not require the criminal
prosecution of every expression of ideas of racial superiority or every statement inciting to
racial discrimination. Rather, the Convention leaves Siates pariies with discretion to
determine when criminal prosecution would best 2erve the goals of the Convention while
safegearding the principles of the Universal Decleration of Human Rights and the rights
expressly set forth in article 5 of the Convention. In past decisions, the Commitiee has
recogmized the “principle of expediency,™ which it has defined as “the freedom to prosecute
or not prosecute™ The Committese has explained that this principle "i= governed by
considerations of public policy” and that “the Cooverdion cannot be interpreted  as
challenging the raison d'8re of [this] principle™ In the light of these decisions,
commentators have correctly noted that “[t]he obligation to criminafize should not be
understood as an absolute duty to punish.” Kather, EIJTH: Commuttee . . . acknowlcdge|s) a
margin of appreciation for prosecuting suthorities.™

11.  Inits General Recommendation 15, the Committes has asserted that “the prohibition
of the dissemination of all ideas based upon racial superiority or hatred s compatible with
the right to freedom of opinion and expression.™ This is far from saying, however, that the
right to freedom of expreszion is irelevant to the construction or implementation of article
4. As explained above, in the hight of the “due regard” clause, concerns about freedom of
opinion and expression are directly relevant to the interpretation of the term “ideas based on
racial superiority.” Furthermore, even if the “dissemination of ideas based on ractal
superiority or hamred” is not profected by the right 1o freedom of opinios and expression, it
does mot follow thet the crimimal prosecution of such dissemination poses no risks 1o the
freedom of opimion and expression. Criminal punishment is the most severe form of
punishment the State can impose. A threat of criminal prosecution has the distinct tendency
(o cause persons 0 forgo conduct that the law does not prohibit, particularty if the statutory
language is unclear. In the context of laws peohibiting speech, this phenomsenon i known
a5 the “chilling™ effect of such laws. Thus, even if the types of specch described in article 4
ore not protected by freedom of expression, an ageressive approach 1o enforcement can
deter people from exercising their right 1o engage in speech thal ir protectad. For this
reason, application of the principle of expediency 10 the “dissemination of ideas based on
racial superiority or hatred” does not contradict General Recommendatios 15.

12. A State party might permissibly decline to prosecute on the ground thar criminal
prosecution in a particular case would impede rather than advance the goals of the
Convention. For example, criminally prosecuting statements that are not clearly prohibited
could have the perverse effet of making a *freedom of expression”™ mariyr of the speaker,
who could claim governmental heavy-handedness and imposithon of “political correctness.”™
If the imitial statement was not widely disseminated, criminal prosecution could make
maners worse by giving undue prominence 1o a statement that might ofherwise have been
quickly forpotten Crimina] presecwmion mught, indeed, magnify the psychic pain
experienced by the targeted groups by giving wider publicity to the denigrating statements.
Depending on the circumstances, a Stale parly mighl reasomably conclude that criminal
prosecution would unduly dignify a statement thal would otherwise be perceived as too
ludicrows o be faken seriously. In sum, States partbes act properly in determining that &

§ LK. v. The Netherlands § 3. 3CERD, 1993} Yilmaz-Dogan v. the Netherlands %82 (CERD, 1987).
9 Id T4,
10 Anfa Sheberi-Folr, Proseculing Serivis Human Rights Vielations (2009) p. [73.
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criminal prosecution in & particular instance would cause greater harm to the goal: of the
Convention than would some other form of response to the offending statement.

13. The Comvention does mot preciude States parties from adopting a policy of
prosecuting only the most serious cases. Indeed, such a policy would appear to be required
by the principle that anv restriction on the right of free expression must conform to the
strict tests of necessity and proportionality. ' The necessity inquiry asks whether the aim
of the restriction “could be achieved in other ways that do mot restrict freedom of
expression,” and the proportionality inquiry asks whether the State party emploved “the
least intrusive instrument amongst those which might achieve™ its legitimate aims. H
Criminal prosecution of racist statements will often not be the least intrusive instrument for
achieving the legitimate aim of eliminating racial discrimination; indeed, criminal
prosscution will sometimes. be counmterproductive. The Commitiee mmplicitly recognized
thiz point in Zentralrat Deutscher Sinti und Roma et al. v. Germany when it dectined o find
a violation, even thoupgh the Siate party did ool criminally prosecute staiements that the
Commitiee found to be “discriminotory, insulting and defamatory,” noting that the
offending statements had already carried consequences for its author. Unfortunately, the
Committee has overlooked the point in this case,

14, In determining whether criminal prosecution is necsssary and proportional, States
pariees properly take a number of factors into account. As relevant 1o this Communication,
these factors include the form in which the statement was disseminated. A speech before a
crowd or on television might properly be deemed of greater concern than an interview
published in a cultural journal Stetes parties should also consider the number of persons
reached by the publication. A statement in a newspaper of wide circulation may be deemed
of greater concern than a statement in & journal of comparatively low circulation. States
partics may also consider whether the offensive statements were addressed directly to the
offended group or stherwise disseminaed in a way thet mads it difficult for persons from
the offended group to avoid them. Thus, racist statements displayed on a billboard or on
the subway, where the targeted groups cannof avoid them, may be desmed of greater
concem than offensive statements buried in the muddle of a dense, lengthy interview mainly
focusing on cccnomic matters.  Fimally, and most unportantly, States pirties should take
accounnt of the context and the genre of the discyssion in which the statements were made —

for example, whether the statements were part of a vitriclic ad bominem attack or instead

were presented as a contribution, however intemperate, to reasoned debate on & matter of
public concern, s the State party found Mr, Sarrarn’s statements to be,”

15, -“The Commitice faults the State party for “voncemtrating on the faci that Mr.
Sarrizin's statements were not cgpable of disturbing public peace,”™ noting that Armicle 4
does not contain such 4 criterfon, However, “it i not the Committes's task to decide in
ahstract whether or not nationzl legislation is compatible with the Convention™ The
Committes’s task, rather, is "o consider whether there has been a violation in the particukar

11

12
13

Soulzs and Others v. Frooce, 1504803, § 32.37 (2008 Human Rights Commitize, General
Comemeent 34, Y 21 Sec alin Rabat Plan of Action {criminal procecution should be & last resort).

id, 9133, 34,

Althouph the Stsie party foliows a policy of mandatory prosecution of felonies, the explanations
provided by the Berim Poblic Proseculor and the Gemeral Procurutor for declining 1o imitisle &
prosecution agamnst M. Samazin show that the Swie pany takss account of case-spacific
considerations such as those discussed above in determining whether ity hate spesch laws propery
apply w0 particoker casss in the light of the State panty's constitutbenal provisions protecting fresdom
of exprescion
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case” ™ Moreover, the Public Prosecutor only mentioned this eriterion as one among many
reasons not o initiate 3 criminal prosscuiion, and the General Procurator did no? mention
the criterion at all. Furthermore, while GOC 130(1) applies only to statements “capable of
disturbing the public peace” this limitation does mot appear in GCC 13X2), which
criminalizes, inter alia, the “dissemination™ in writing or through the media of materials
*which assauli the human dignity of other by insulting. maliciously maligning or defaming
[a national, racial or religious proup]™ Nor is the Hmitation found in GOC 185, which
criminalizes insult Finally, the Convention need not be read to imply that considerations
of public order are imrelevant to the application of the dissemination clwse. To the
contrary, in balancing the obligation to combat hate speech with the safeguarding of
freedom of expression, as they must under the “due regard™ clause, Siates parties, iIn my
view, may permissibly determine that prosecution is wamranted only if the speech threatens
to dismerb the public peace,

16, Forthe foresoing reasons, | am unable to agree thal the State party violaied the
Convention

[Adopted in English, French, Russian and Spanish, the English text beimg the original
version. Subscquently to be issued also in Arabic and Chinese as part of the Committee's
annual report to the General Assembly. )
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